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MEMORANDUM DECISION ON MOTIONS TO AMEND

On September 3, 2004 the plaintiff filed a motion to amend the complaint which she had filed to
initiate thisaction on August 10, 2004. Motion to Amend Complaint (Docket No. 5). Inthat motion, she
seeks to divide one count into two and add a demand for reinstatement to her clams arising out of her
employment by the defendant. Id. The defendant opposes the motion, contending that the new count
proposed by the plaintiff isfutile becauseits dam would be preempted by the Employee Retirement Income
Security Act (“ERISA™), 29 U.S.C. § 1144(a), and fallsto state aclaim on which relief could be granted
under that statute. Defendant’ s OppodiJtion to Plaintiff’sMotion to Amend Complaint (Docket No. 6) at
1. The plaintiff’s reply asserts that the proposed Count 111 does in fact Sate a clam under ERISA,
essentialy conceding that insofar asit purported to state aclaim under satelaw, Count 111ispreempted by
ERISA. Haintiff’sReply to Defendant’ s Objection to Plaintiff’ sMotionto Amend Complaint (Docket No.

7) a 2-4.



At the sametime, the plaintiff filed asecond motion to amend her complaint, proposing aCount 111
that would clearly assert a clam under ERISA and otherwise seeking the same rdlief that is sought in her
first proposed amended complaint. Second Motion to Amend Complaint (Docket No. 8). Inresponse, the
defendant objects only to the demand included in the proposed second amended complaint for ajury trid
on the ERISA clam, which it contends is unavailable. Defendant’ s Oppodi]tion to Plantiff’s Maotion to
Amend Complaint (Docket No. 9) a 2-3. Theplantiff then filed areply stating that she " does not object
to defendant’ s request that plaintiff’s motion to amend her complaint be granted subject to the restriction
that her claim under 8 510 [ERISA] will be decided by the court and not by thejury.” Plantiff’s Reply to
Defendant’ s Partid Opposition to Motion to Amend Complaint (Docket No. 10).

It appears that the parties have now agreed on the form that the plaintiff’s amended complaint
should take. | conclude that the first motion (Docket No. 5) isMOOT. The second motion (Docket No.
8) isGRANTED with the following condition: the plaintiff is directed to file an amended complaint in the
form of the Proposed Second Amended Complaint (filed with Docket No. 8) except that Paragraph 38

shdl be modified to make clear that the plaintiff is not demanding ajury tria on Count I11.

Dated this 15th day of November 2004.
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